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OPINION

Background

The Child, who was born premature in April of 2001, has cerebral palsy and spent
alarge portion of thefirst year, to year and a half, of hislife in and out of Children’s Hospital. In
2002, the Child was hospitalized and had a G-tube inserted so the Child could be fed. Father took
the required hospital class on G-tube feedings. Father initially visited the Child at Children’s
Hospital, but soon was banned from Children’s Hospital premises after allegedly making threatsto
blow up the hospital. The Child’smother (“Mother”) rarely visited the Child inthehospital®. Inlate
2004, the Child was hospitalized and diagnosed with severe failure to thrive. As aresult of this
diagnosis, the State was granted custody of the Child in December of 2004.

On July 8, 2005, the State filed a Petition to Terminate Parental Rights (“the
Petition”) of Father to the Child under, among other things, Tenn. Code Ann. 88 36-1-113(g)(1),
(9)(2), and (g)(3). On April 20, 2006, the State filed a Supplement to Petition to Terminate Parental
Rights(“ Supplemental Petition”) seeking to add asan additional ground for termination under Tenn.
Code Ann. 8 36-1-113(g)(1) Father’s aleged willful failure to visit the Child for four consecutive
months prior to the filing of the Supplemental Petition. Father filed a motion to dismiss the
Supplemental Petition claiming, in part, that the filing of the Supplemental Petition only one week
beforetrial gave him inadequate notice of the newly aleged ground for termination and, therefore,
violated Father’s due process rights. The Juvenile Court denied Father’s motion to dismiss the
Supplemental Petition. The case was tried without ajury in April of 2006.

Sarah Cormier, a Child & Family Specialist with Holston Foster Care, testified at
trial. Ms. Cormier testified that she oversees children in custody and assists with their permanency
plans. Ms. Cormier worked on the Child’ s case from December 14, 2004, through March 1, 2006.
Shetestified that during this time she saw the Child weekly and oversaw supervised visits with the
parents.

Ms. Cormier testified about the Child’s condition when he came into foster care
stating:

He was severely malnourished, very - - you know, | talked about seeing him in the
hospital the very first intake and he looked like a primate, you know, just had no
response, no affect, hewasjust very needy at that point of any kind of human contact,
and just really very severe.

1The record reveals that M other voluntarily surrendered her parental rights to the Child. The record further
revealsthat Mother’s husband, the Child’slegal father based upon their ongoing marriage, also voluntarily surrendered
his parental rights to the Child. M other and her husband are not involved in this appeal.
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Ms. Cormier aso testified that the Child has a sensory integration problem and stated:

| think in the beginning of care he was very resistant to sensory touch. He almost
looked like an Asperger child that had difficulty with any kind of tactile, you know,
touching. Hewasin rehab. | think that they were beginning to be able to address
those sensory difficulties.

Ms. Cormier testified about the visits she supervised between Father and the Child.
Ms. Cormier described Father’ s interaction with the Child during these visits stating:

It was very much like, | guess, a playmate. You know, we met initially at Burger
King on Chapman Highway just because there was a playland, so that was available
to the child so he could have some activity there. The visits, you know, started off
with alot of playing, alot of interaction. Asthey progressed - - and I’ m guessing this
wasin February of ‘05. [The Child] began to exhibit really stressful behaviors such
as being really fussy, he was grinding his teeth when he returned home from these
visits, and just really experienced some stress.

Ms. Cormier further testified that in the beginning, the Child seemed to recognize Father, “but asthe
time went on the recognition was less and less.” Ms. Cormier testified that Father never inquired
of her about the Child’s medical status, histherapy, or how the Child was doing in the foster home.
Ms. Cormier testified that the Child isfed partially through a G-tube and partially by mouth and that
Father never fed the Child during any visits.

When Ms. Cormier was asked how the Child’ s condition hasimproved between the
time she first saw him and the time she last saw him in March of 2006, she stated: “Oh, wow,
speaking like maybe 30 words, being able to sign 20 different, you know, sign language signs. He
was happy, joyful, you know, just very bonded with his caretaker, you know, just a really well-
developed little guy, | mean really coming along and was very secure.”

Courtney Steere, who has been the Child’ s case manager since March 23, 2005, aso
testified at trial. Ms. Steere testified:

[the Child] just turned five years old. He has made alot of progress since we came
into custody. When he camein he couldn’t walk, couldn’'t talk. Now he' stalking.
He hasavocabulary of about 20, 25 words, but he can mimic any wordsthat you say
and is starting to put three- or four-word sentences together. Heis running around,
playing, laughing, just turning into a healthy little boy.”

Ms. Steere a so testified about the requirementsin the permanency plan prepared for
the Child (“the Plan”). The Plan required, among other things, that Father attend therapy as
recommended; obtain and understand information regarding the Child’s intensive physical,
occupational, and speech therapy; understand the Child’s special needs and how to care for the
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Child; obtain reliable transportation; notify the Child’'s case manager of any changes in Father’s
phone number, address, or employment; and pay child support for the Child.

Ms. Steere testified that the Department of Children’s Services set up a diagnostic
psychiatricinterview for Father with adoctor. Father attended this appointment, and the doctor then
recommended various things Father needed to accomplish. Ms. Steere testified that the doctor’s
recommendations were very similar to the tasks required of Father under the Plan.

Both the Plan and the doctor’ srecommendations required Father to participatein and
progressin anger management classesby accepting responsibility for hisanger problems. Ms. Steere
testified that Father has not completed anger management classes. She testified that Father did
attend some anger management sessions, but was dismissed from the program in March of 2006, for
his failure to accept responsibility for his anger. Further, Ms. Steere testified that Father did not
attend any therapy as was recommended by the doctor. Ms. Steeretestified that [ Father has] never
given an explanation for not completing [the doctor’ srecommendations]. It'salways, I’ m going to
be completing them, I’m going to be doing this.”

Ms. Steere also testified that Father has not obtained information regarding the
Child' s condition and therapies. The burden of finding classes where he could obtain information
regarding the Child’s condition and therapies was placed upon Father under the Plan because the
Child wasreceiving therapy at a Children’ s Hospital facility and could not obtain the same services
at any other nearby facility, and Father, dueto hisown actions, wasbanned from Children’ sHospital
premises and not allowed to attend classes there.

Ms. Steere testified that the Department of Children’s Services attempted to assist
Father with transportation by obtaining bus passes for Father who has no other transportation.

Ms. Steere testified that she explained to Father that he was to display stability by
maintaining a permanent address for at least six months, and that Father has failed to completethis
requirement. Ms. Steeretestified that when sheinitially took over the Child’ s case, Father reported
to her that he had no placeto live. Shetestified that Father told her that he was not allowed to go
back to the Rescue Mission where he had been staying. Ms. Steere testified that on June 22, 2005,
Father reported to Ms. Steerethat he wasliving with Nancy Shropshire and that he was working for
Ms. Shropshire by watching her two children while sheworked third shift. Ms. Steere testified that
on July 13, 2005, Father reported that he no longer was living with Ms. Shropshire and gave an
address of 2716 Blossom Avenue. Ms. Steeretestified:

| was never able to confirm that there was a Blossom Avenue. He reported to me
|ater that hejust said that because [M other] was at the meeting at thetime and hedid
not want her knowing that hewasliving with Nancy. So evidently hewasstill living
with Nancy at thistime.



Ms. Steere testified that she did a home visit in October of 2005, to Nancy
Shropshire’ shome and learned that M s. Shropshire still was married to Mr. Shropshire. Ms. Steere
testified that in November of 2005, she was informed by one of Ms. Shropshire's relatives that
Father wasno longer living with Ms. Shropshire. Ms. Steeretestified that it was reported to her that
Father was staying at Mother’s home at that time. On January 18, 2006, Father called Ms. Steere
to report he was moving into a duplex on Cavalier Road. Ms. Steere testified that she did ahome
visit on February 8, 2006, and could see by looking in the windows that the duplex was “totally
vacant.” Ms. Steeretestified: “ The very next day [Father] said he had not moved into the residence
yet because he owed money for KUB. Hesaid he'sliving with afriend, Tyrell, but refused to give
me the address.”

Michelle Cox, an occupational therapist with Kids Rehab, testified regarding therapy
she provided to the Child prior to the Child coming into State custody. Ms. Cox provided therapy
for the Child in the home twice aweek starting in February of 2004, and ending in April of 2004.
Ms. Cox explained the therapy she rendered stating:

Occupationa therapy for childreninvolvesworkingwith their devel opmental delays.
Occupational therapy in particular works with fine motor delays, bilateral hand
coordination, self-feeding, self-dressing, anything that a child would do in their day,
| teachthemto do. Andabig part of children’sworldisplay, andif they don’t know
how to play, they can’t interact with other children.

Ms. Cox testified regarding her visits to the Child’s home. She testified:

Usually one of the other children besides [the Child] would answer the door. We
contacted through alady named Valerie that worked at McDonad's; we had a cell
phone number. And shewould always know that we were coming; she might not be
off work then, but she knew that we were going to come. The children would be
present in the living room, and we were always told that Mother was asleep in the
bedroom. So | redly interacted most of the time with the little ones.

Ms. Cox testified that she never met Mother and athough she saw Father intheyard
working on acar several times, she“never formally met him.” Ms. Cox testified that Father never
cameinto the house to work on the therapy with them and never asked what she was doing with the
Child or how to assist.

Ms. Cox testified regarding the skills she worked on with the Child stating:

When | was in the home with [the Child] we were working on sitting balance. He
was right at three years old and was not sitting. He was scooting along the floor, so
wewould work just on sitting up, and then wewould try to do activitiesthat were on
the floor, such asring stackers, putting pegs in peg board with him maintaining that
sitting balance, just general age-appropriate play for atwo- or three-year-old.
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When asked about the progress of her therapy, Ms. Cox testified:

It was very hard. The other children that were in the room thought that | was
Christmas. | would bring in my bag of toys so | was constantly getting them out of
my toys while | was working with [the Child]. And it was very slow progress. We
did make some, but because there was no carry-over, we did not get maximum
benefit.

Ms. Cox also testified about the general condition of the home stating:

The home was very dirty. We called it one of our blanket homes, which we would
carry a blanket with us. If the floor was unsuitable or unsanitary, we would spread
ablanket. The couch was - - the cushions were on the floor because the couch had
broken through. We would go into the kitchen to get baby food, and there were
roaches everywhere, food on pansthat had probably been | eft at | east aweek because
mold was growing on them. At one time they had puppies in the kitchen. There
were about 13 puppies crawling around, defecating everywhere. 1t was bad just in
general.

Thewomanwho hasbeen afoster parent for the Child since December of 2004, when
he first cameinto State custody, testified at trial. She was identified for the record as Mrs. Foster.
Mrs. Foster testified that at the time the Child came into State custody, he was three years and eight
months old and weighed twenty pounds. Mrs. Foster described the Child at that time as “[v]ery
under weight, like aflat affect, no emotion, didn’t walk, didn’t talk, could not crawl, could scoot a
little bit but couldn’t really stand very long, couldn’t pull himself up.” Mrs. Foster testified that at
that time, the Child was wearing a size 18 month old clothing.

Mrs. Foster testified that in the beginning, she took the Child to Children’s Corner
rehab three days aweek for the first two weeks and then five days a week thereafter. She testified
that she attended rehab with him to learn al of the training. Mrs. Foster testified that the Child
received physical therapy, occupational therapy, and speech therapy every day, and stated that the
therapy was designed to teach the Child: “ Thebasi cs, to communicate, towalk, to crawl, just tolearn
about toys, how to stack blocks, just alot of fine motor skills, plus gross motor skills.” Mrs. Foster
testified that she

hadtolearn al of thedifferent exercises. Wehad to do what they call brushing every
two hours because he wasn’t used to being touched. He can't stand to be touched,
you know, for anyone to touch him. We did joint compression every two hours at
home and there to get him used to having weight on hislegs and maor joints of the
arms to teach him to crawl; plus al of histube feedings, which is every three hours
Six times a day.



When asked about the Child's current daily regimen, Mrs. Foster testified:

It's slowed down alittle bit. He attends PT and OT three times a week now and
speech, plus his feeding class once aweek. We don’'t have to do the brushing any
longer because he can stand to be touched, like to be washed and just common
touching, what should be normal. We still have the two feedings every three hours.
We start at 6 in the morning, and we don’t finish until 9 at night.

Mrs. Foster described atypical day stating:

| get up about 5 or 5:30 to get prepared for hisday. Then we start at 6:00 am., his
firsttubefeeding. Andheisstill incontinent, hewearsdiapers, sowe' recleaning and
changing him at that time. After hisfirst round of feeding, it takes about 45 minutes
to an hour, we are doing the bathing, dressing, trying to get him to do what he can for
himself, you know. He can pull his pants up, but he can’t put them on hislegs, you
know.

Then depending onwhat day of theweek it is, Mondayswe have occupational
therapy and then feeding class for about an hour and a half after. And then we still
have our tube feedings in between all of this. We go home, tube feedings, | will
work with histherapies, hislanguage skills. Theteachersfrom Fort Sanderssend me
alist hometo work with him, sign language wework with, and that’ sgoeson all day.
Hetakes anap, more tube feedings, and then we do the bedtime ritual of getting him
ready for bed, then hislast tube feeding.

Mrs. Foster testified that the Child sees a pulmonologist for hislungs, a Gl doctor for his stomach,
aprimary care doctor, Dr. Weinstein for psychiatry, an ENT doctor, and an ophthalmologist.

Mrs. Foster testified about how the Child has changed since he first came to her
home. Shetestified that when he came to her home, the Child couldn’t communicate, but now he
hasavocabulary of 30 to 50 words and about 20 different signlanguagesignals. Mrs. Foster further
testified that the Child never smiled or cried when he first came to live with her, but now

he' s happy, helaughs, he runsand plays, heisvery active, he' sinto everything, he's
playing Little League Challenger Division baseball, heisjust very active. Heloves
to swim. We go swimming. That’'s an activity that we added ourselves for his
physical therapy. He shows every emotion a child would, much lessin his age. |
mean he' s five, but he's more maybe at atwo-year old level with understanding.

Mrs. Foster testified that when the Child came to live with her he weighed only 20 pounds and he
now weighs 40 pounds, and stated: “He’sright at thenorm ...."



Mrs. Foster testified that she and her husband want to adopt the Child. When shewas
asked if the Child would continue to have communicative and cognitive deficiencies due to his
cerebral palsy, Mrs. Foster replied: “That’s a possibility, but there is till a lot of room for
improvement at this point and stage.”

Buddy Williams, the Security Manager for Children’ sHospital, testified that Father
isnot alowed at Children’s Hospital and explained:

when his child wasin the hospital, [ Father] would walk around the floors, on floors
that he did not belong. He was constantly asking the staff for dates, other family
members, staff. | mean other family members, he was asking them out. He was
visiting rooms without the patient’ s family’s permission. He was on several of the
floors checking door knobs and was seen by other hospital employees.

Theincident that caused meto ask him to leave the premises and not return,
he was at our smoking areawhere family members and employees go to smoke, and
he had taken alittle white baby sock and put matches around it, ....

Mr. Williams testified that when he talked to Father about this incident “[Father] just said it was
something that he just made and he was just playing around.”

Father testified at trial. Father testified he currently isliving with friends and when
asked the address, Father stated: “It’s off of - - | don’t remember the current address exactly of the
street, except for Lay Avenue.” Father testified that in January of 2006, he moved to 2442 Cavalier,
but that he moved out approximately two months later in March because “Cavalier isin aspot or a
location that | didn’t think was suitable for my child to beliving or raised at. Only the simple fact
isin that particular location the gang activity and crime rate is way upstanding too high.” When
asked if heistrying to find new housing, Father stated: “As a matter of fact | was looking at an
apartment that I’ m trying to consider to get into.” When Father was asked where he has been living,
he testified that he receives his mail at Mother’s house, and that he spent the last couple of nights
at afriend’ shouse. Father further stated: “I jump between houses.”

Father was questioned about the incident resulting in his being banned from
Children’s Hospital. He testified:

| was at the smoking area while my child was in the hospital, smoking a cigarette,
and | have a habit of picking strings. It’s a nervous habit | do when I’m nervous,
board (sic), stuff like that to try to keep me calm in situationsand | also do that - - |
mean, at thetime | had amilk and a sock, and | was just sitting there unraveling it
around amilk carton, just for the simple fact of trying to calm my nerves.

When he was asked if this incident was misunderstood as his attempt to make a bomb, Father
replied:



Yes. When [Officer] Buddy [Williams] came to me about this incident, about me
making a bomb, to me | didn’t see the relevancy in a carton and a sock as a bomb.
Especidly after the fact of the 911 thing that seriousness of this incident would
probably have come to alot more great measures.

Father was asked about why he reported during his psychol ogical assessment that he
was kicked out of Children’ sHospital because the security guard did not like him and Father stated:

In my best knowledge | believed that had something to do with it. | mean, |
understand that, yes, because after the 911 thing that a bomb threat is considered
serious, but didn’t think that him using that as a guide to kick me out because of the
fact of him having no grounds didn’t seem to be an adequate reason.

Father, however, admitted that he “had a couple of confrontations’ with the nurses at Children’s
Hospital.

Father testified that when the Child wasrel eased from the hospital, Father went home
with him “for probably about maybe a month” and then

| was in and out of the house from then until [the Child] was taken merely because
me and [Mother’ 5] relationship issues were causing alot of problems. [Mother] has
some issues that was addressed to her about her controlling facts and she would try
to control a relationship, and | would try to dispute the acts and aso the fact that
when me and her would talk about our children, we had different opinions on how
we would raise our kids and she would reject some of my opinions.

At that time, Father lived with Mother, Mother’s husband John, John’s girlfriend, and severa
children.

From the time the Child was born until the time that Father was banned from
Children’ sHospital, Father spent more time with the Child than Mother did. Father isthe onewho
learned how to carefor the Child during the Child’ s hospitalizations. Mother amost never cameto
the hospital to visit the Child. Father admitted that he knew when he was banned from Children’s
Hospital that Mother did not know how to care for the Child and that if he was going to be able to
take care of the Child he had to be extracareful. However, Father stated: “| wasn't able to [be extra
careful because] ... | wasinjail al thetime.” Father testified:

When [the Child] got released from the hospital and | was kicked out of the hospital
at that particular time and then [the Child] was released, it was kind of like aroller
coaster ride. | mean | couldn’t tell you exactly how long | stayed in that household
[with Mother and the Child]. If | waswatching television at any given point intime,
morethanlikely by theend of that day | wasinjail....Becauseif somebody tellsyou,
okay, you either choose between living with your child or doing what they say,
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usually you start doing what they say. But if you start to be the rebellious and they
tell somebody else, well, because of the fact, that | believe, that men have a
reputation and women and statutes of violence and hitting them and stuff like that,
they can tell ajudge or an officer even without the likely of proof that he hit me, and
you'd beinjail by that morning.

Father admitted that hewasinand out of jail alot. Hetestified that after beinginjail:

| would come home, | would stay two, maybe three weeks, maybe a month until
another incident apprised, and I’d be back in jail again. I’d bein jail, staying at the
mission, trying to get my way back in so | could be with my kids because | believe
that afather isnot somebody who isaweekend daddy. If you haveachild, you don’t
betray that child. Y ou’ retherethrough thick and thin. Whether you likethe situation
you'rein or not, | believe you're there. A father to meis not somebody who pays
child support and sees the child on aweekly basis.

Father admitted that after the Child wastaken by the State, Father pushed M other and
broke her ribs, and that he went to jail for that. Father admitted that Mother has an order of
protection against him as aresult of thisincident.

Father admitted that he has not completed anger management classes and that heis
not currently participating in any anger management classes. He further admitted that he reported
during his psychiatric assessment that he got agun and was going to go after M other when he found
out that another child of his had been taken into State custody, but that a friend stopped him from
going to Mother’s house. Father testified:

| don’t think | would have actually done anything. To me, I’'m not really a violent
person; | don't try to beviolent with people. And it upset me, yes. But from thetime
that | would have drove there, the time | would have drove over there, | don’t think
| would have proceeded in anything.

Father admitted that he reported during his psychiatric assessment that he scares himself when he
gets upset and that in the past when he has been angry he blacked out and didn’t know what he was
doing. Father aso admitted that he reported that he once had stabbed someone six times when he
wasangry and was arrested for that incident. Father admitted that he hasbeen injail moretimesthan
he can remember for domestic violence, aggravated assault, and driving on a suspended license.

When asked about whether he thought he has an anger management problem, Father
stated: “Partially I don’t. 1 mean, | don’t believel do, no.” Father further stated:

| went to jail for aggravated assault, yes, in trying to protect myself. | don’t believe
that’s an anger problem. | mean, you defend yourself, that’s not an anger problem.
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Domestic violence, if you' re watching television and somebody says, no, and they
call the police and you go to jail, that’ s not really an anger problem.

When asked about his refusal during anger management classes to accept
responsibility for his actions, Father testified:

That’ s because he wanted me to admit that | had faultsin all of these cases, and |
can’'t say that | havefaultinthese. | mean, | do havefaults, yes. | did break her ribs;
that was wrong of me. But asfor going to jail on several different occasions or for
the one for aggravated assault, | mean, that’s not an anger problem; that’s for, one,
self defense and for, two, watching television.

Father admitted that he does not have a valid driver’s license because his “was
suspended several yearsago for non-payment of fines.” However, Father testified: “Inthe beginning
[when the Child was first taken into State custody] | was able to - - | was visiting [the Child] on a
regular basis, illegally driving without a license, or Ms. Nancy had taken me to afew of them.”

Father testified that he learned about how to care for the Child before Father was
banned from Children’s Hospital and even took the required hospital G-tube feeding class.
However, Father admitted that he does not know about any of the therapies or exercises that the
Child currently isdoing. Father testified that he knows sign language because “1 used to be deaf.”

Miriam Lynn Weinstein, M.D., a specialist in pediatric rehabilitation, testified by
deposition. Dr. Weinstein testified that because the Child was born prematurely with cerebral pal sy
and developmental delay, she has been treating him for hisentirelife. Dr. Weinstein testified that
she prescribed therapy for the Child, but that the Child’ sfamily was not compliant with bringing the
Child to the therapy appointments on aconsistent basis. Asaresult, Dr. Weinstein arranged for the
Childtoreceivein-hometherapy. Dr. Weinstein testified regarding the importance of early therapy
stating:

the brain is most plastic when the child is in the first year of life. If we can do
therapy with that child, to get that child to have less tone and less posturing and to
do things that it should be doing developmentaly, like rolling over and bearing
weight on its arms, and aso thingsit’s supposed to learn to do with its hands, and
speech, if that’ s indicated as they get alittle older, work on those kinds of things.

And to also train the family to work on those things, because it’s redlly

important that - - in fact, we get our best outcomes if what we do is combined with
afamily program. So that combination.
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Dr. Weinstein testified that speech therapy for infants is related to feeding. Dr.
Weinstein testified:

when achild doesn’t get feeding therapy in atimely fashion when they are aninfant,
and they get an aversion to having anything in their mouth, that’'s very hard to
overcome.

And that’s [the Child's] reason for having feeding difficulties now. He
doesn’t have mechanical problems with swallowing or chewing. He has problems
with being willing to have anything near his mouth.

Dr. Weinstein testified that shefirst sent the Child to Children’ sRehab several times
aweek, and when there was a problem with his attendance, she switched the Child to a day-long
inclusive program at Children’s Corner. However, because the Child' s family still did not get the
Child to his appointments at Children’s Corner, Dr. Weinstein switched the Child to the in-home
therapy program. Dr. Weinstein testified that she“explained to thefamily several, several times, not
taking advantage of that window when the brain is the most plastic means that you' re going to
sacrifice the child’ sbest chance at having an optimal outcomein termsof function.” Dr. Weinstein
testified that she spoke with the Child’ smother during the Child’ s hospital admission post-birth and
then almost always spoke to Mother’ s husband, John, regarding the Child. Dr. Weinstein does not
remember ever talking to Father.

Regarding the Child’ s specific therapy, Dr. Weinstein testified:

| felt that if we didn’t do it he wasn’t going to walk, wasn’t going to talk, he was
going to be very low functioning.

But if we did do it, he had a very good chance to walk, to talk, to be
reasonably functional. So | felt likethe stakesin this child's case were particularly
high.

When asked what the difference would be if a child's family is involved or not
involved in therapy, Dr. Weinstein stated: “It's dramatic. It's - - it can often be the difference
between whether the child will achieve someof themilestoneslikewal king, communicating, or not.”
Dr. Weinstein testified that not having the therapy done on aregular, several times aweek basishas
had “avery seriousimpact onthischild.” Dr. Weinstein testified that thefact that the Child’ sfamily
was not compliant with therapy and the Child did not get the prescribed therapy

when he was really little, mean that his qualities of balance and coordination and

movement are never going to be as good as they would have been if he had had that
help from the get-go.

-12-



And | believe that his cognitive abilities are not going to be as good as they
would have been if he had gotten that intensive help from the get-go.

When asked what the Child’s family needs to do to facilitate his therapy and his
improvement, Dr. Weinstein stated:

Well, besidesjust getting him there consistently week in and week out, they haveto
do a whole bunch of hands-on work with him to stimulate him, to get him to
understand cause and effect, to do hands-on therapy, to work on balance, to work on
interaction with toys, to work on fine motor skills.

Thereisjust awide range of daily activities that they have to do to help this
child get to where heis now.

Dr. Weinstein testified that currently the Child still is getting afairly intensive program of therapies
and that she plans to add another type of therapy in the near future to his regimen.

After tria, the Juvenile Court entered its Termination of Parental Rights and Final
Decree of Guardianship on May 12, 2006, terminating Father’s parental rights to the Child and
finding and holding, inter alia:

2. The Court finds that this child was found to be dependent and neglected
by this Court and was placed in the custody of the Department of Children’s
Services; the child’'s situation prevented reasonable efforts to assist [Father] to
establish a suitable home for the child for a period of four (4) months following the
removal, but [ Father] had made no reasonabl e effortsto provide asuitable home and
has demonstrated a lack of concern for the child to such a degree that it appears
unlikely that he will be ableto provide a suitable home for the child at an early date.

3. Thischild has been removed by order of this Court for a period of six (6)
months; the conditionswhich led to hisremoval still persist; other conditions persist
which in all probability would cause the child to be subjected to further abuse and
neglect and which, therefore, prevent the child’ sreturn to the care of [Father]; there
islittle likelihood that these conditions will be remedied at an early date so that this
child can be returned to [Father] in the near future; the continuation of the legal
parent and child relationship greatly diminishes the child’s chances of early
integration into a stable and permanent home;

4. And as final grounds for termination, the Court finds that [Father] has
failed to comply inasubstantial manner with those reasonableresponsibilitiesset out
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in the foster care plans (aka permanency plans) related to remedying the conditions
which necessitate foster care placement.

\

1. [Father] hasfailed to make such an adjustment of circumstance, conduct,
or conditionsasto makeit safe and in the child’ sbest interest to be in hishome after
reasonabl e effortsby available social servicesagenciesfor such duration of timethat
lasting adjustment does not reasonably appear possible. He has less ability to care
for this child now than he did at the time of the child’s removal. This Court has
grave concerns about his ability to even take care of himself. He has no home, no
understanding of the child’ sneeds, and no timeto commit to the child’ scare. Hehas
not maintained regular visitation or other contact with the child and the child's
meaningful relationshipsare now with hisfoster parents. A change of caretakersand
physical environment islikely to have adevastating impact on thechild’ semotional,
psychological and medical condition. [ The Child] has made amazing progressin the
home of his foster parents. According to Dr. Weinstein, there is not one aspect of
development thischildisnot doing remarkably better now. [ Father] hasshown severe
neglect toward the child. He has been arrested more times than he can remember for
acts of violence and has been dismissed from therapy to address that behavior dueto
his failure to take any responsibility for his actions....

2. Parentd rights of the child’s mother and her husband (the child’s legal
father based upon ongoing marriage) have been surrendered.

3. The Department of Children’s Services has made reasonable efforts
toward achieving permanency for this child.

4. [The Child] suffered permanent impairment due to his father’s neglect.
Even the best care now will not compensate for that lost time. But heis getting the
best carenow. Heisentitled to asafe, secure and loving home with adults who will
provide the consistent, intensive care he needs for optimal progress. That homeis
available to him through adoption by his present foster parents.

5. Itis, therefore, in the best interest of [the Child] and the public that al of
[Father’s] parental rights to this child be terminated and the complete custody,
control, and full guardianship of the child be awarded to the State of Tennessee,
Department of Children’s Services, with the right to place him for adoption and to
consent to such adoption in loco parentis.

Father appealsto this Court.
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Discussion

Although not stated exactly assuch, Father raisessix issueson appeal : 1) whether the
Juvenile Court erred in finding clear and convincing evidence existed to terminate Father’ s parental
rights based upon grounds alleged in the Supplemental Petition filed only one week beforetrial; 2)
whether the Juvenile Court erred in finding that clear and convincing evidence existed to terminate
Father’ s parental rights under Tenn. Code Ann. 8 36-1-113(g)(1) for willfully failing to support or
willfully failing to make reasonable payments toward the support of the Child; 3) whether the
Juvenile Court erred in finding that the State made reasonabl e effortsto reunite Father and the Child;
4) whether the Juvenile Court erred in finding clear and convincing evidence existed to terminate
Father’s parental rights under Tenn. Code Ann. 8§ 36-1-113(g)(2); 5) whether the Juvenile Court
erred in finding clear and convincing evidence existed to terminate Father’ s parental rights under
Tenn. Code Ann. § 36-1-113(g)(3); and, 6) whether the Juvenile Court erred in finding that it was
in the best interest of the Child to terminate Father’s parenta rights.

Our Supreme Court recently reiterated the standard of review for cases involving
termination of parental rights. According to the Supreme Court:

This Court must review findings of fact made by the trial
court de novo upon the record “ accompanied by a presumption of the
correctness of the finding, unless the preponderance of the evidence
isotherwise.” Tenn. R. App. P. 13(d). To terminate parenta rights,
atria court must determine by clear and convincing evidence not
only the existence of at least one of the statutory grounds for
termination but also that termination isin the child's best interest. In
re Valentine, 79 SW.3d 539, 546 (Tenn. 2002) (citing Tenn. Code
Ann. 8§ 36-1-113(c)). Upon reviewing a termination of parental
rights, this Court's duty, then, isto determine whether thetrial court's
findings, made under a clear and convincing standard, are supported
by a preponderance of the evidence.

InreF.RR, Ill, 193 SW.3d 528, 530 (Tenn. 2006).
Therelevant statutory sectionsaddressing the groundsupon whichthe Juvenile Court
terminated Father’ s parental rights are found in Tenn. Code Ann. 8 36-1-113(g). These sections

provide that the following are grounds for terminating parental rights:

(1) Abandonment by the parent or guardian, as defined in
8 36-1-102, has occurred;

(2) There has been substantial noncompliance by the parent
or guardian with the statement of responsibilities in a permanency
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plan or aplan of care pursuant to the provisions of title 37, chapter 2,
part 4;

(3)(A) The child has been removed from the home of the
parent or guardian by order of a court for aperiod of six (6) months
and:

(i) The conditions that led to the child's removal or
other conditionsthat in all reasonabl e probability woul d cause
the child to be subjected to further abuse or neglect and that,
therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i1) Thereislittlelikelihood that these conditionswill
be remedied at an early date so that the child can be safely
returned to the parent(s) or guardian(s) in the near future; and

(iii) The continuation of the parent or guardian and
child relationship greatly diminishes the child's chances of
early integration into a safe, stable and permanent home.

Tenn. Code Ann. 88 36-1-113(g)(1), (9)(2), and (g)(3) (2005).
In addition to the foregoing, abandonment is defined as follows:

For a period of four (4) consecutive months immediately preceding
thefiling of aproceeding or pleading to terminate the parental rights
of the parent(s) or guardian(s) of the child who is the subject of the
petition for termination of parental rights or adoption, that the
parent(s) or guardian(s) either have willfully failed to visit or have
willfully failed to support or havewillfully failed to make reasonable
payments toward the support of the child....

Tenn. Code Ann. § 36-1-102(1)(A)(i)(2005).

Wefirst address Father’ sissue regarding whether the Juvenile Court erred in finding
clear and convincing evidence existed to terminate Father’ s parental rightsbased upon anew ground
alleged in the Supplemental Petition filed only one week prior to trial. The Supplemental Petition
sought to add to the Petition an additional ground for termination under Tenn. Code Ann. 8§ 36-1-
113(g) for Father’ saleged willful failureto visit the Child. Father argues, in part, that the filing of
the Supplemental Petition so close to trial failed to provide him with adequate notice of the newly
alleged ground for termination and, therefore, violated Father’ s due process rights.
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Inits brief on appeal, the State concedes that “the record establishes that [ Father’ s
work schedule and lack of transportation prevented him from visiting [the Child] in the applicable
four month period....” The State agreesin its appellate brief not to pursue on appeal termination
based upon awillful failureto visit. Because of the State’ s concession, Father’ sissue regarding the
timing of the filing of the Supplemental Petition is rendered moot. We, therefore, reverse that
portion of the Juvenile Court’sMay 12, 2006 order that terminates Father’ s parental rights upon the
ground of abandonment under 8§ 36-1-113(g)(1) for willful failureto visit.

We next addresswhether the Juvenile Court erred in finding that clear and convincing
evidence existed to terminate Father’ s parental rights under Tenn. Code Ann. § 36-1-113(g)(1) for
willfully failing to support or willfully failing to make reasonable payments toward the support of
the Child. Initsbrief on appeal, the State again concedes that “ because the record establishes that
[Father] was involuntarily unemployed during the relevant four month period, a wilful failure to
support will aso not be pursued on appeal.” (citation to the record omitted). Given the State’s
concession, we reverse that portion of the Juvenile Court’'s May 12, 2006 order that terminates
Father’ s parental rights upon the ground of abandonment under § 36-1-113(g)(1) for willful failure
to support or willful failure to make reasonable payments toward the support of the Child.

We next consider whether the Juvenile Court erred in finding that the State made
reasonable efforts to reunite Father and the Child. As this Court stated in Sate of Tennessee,
Department of Children’s Servicesv. SM.D.:

The State “ must make reasonabl e efforts to preserve afamily before seeking
to terminate parental rights.” Inre: Jeremy D. and Nathan D., No. 01-A-01-9510-
JV-00479, 1996 Tenn. App. LEXIS292, at ** 7-8, 1996 WL 257495, at * 3 (Tenn. Ct.
App. May 17, 1996), no appl. perm. appeal filed. However, “[r]eunification of a
family is a two-way street, and the law does not require DCS to carry the entire
burden of thisgoal.” Inre: R.C.V. and O.V., No. W2001-02102-COA-R3-JV, 2002
Tenn. App. LEX1S811, at * 39, 2002 WL 31730899, at *11 (Tenn. Ct. App. Nov. 18,
2002), no. appl. perm. appeal filed.

Sate of Tennessee, Department of Children’s Servicesv. SM.D., 200 S.W.3d 184, 197-98 (Tenn.
Ct. App. 2006).

Father argues that the State failed to assist him in finding classes so he could learn
about the Child’ s therapies and needs, and that the State failed to assist him to find stable housing.
The record, however, reveds that Father was banned from Children’s Hospital due to his own
actions and that Father never even inquired during his visitations with the Child about the Child’s
therapiesor needs. Therecord also reveal sthat Father failed to stay in communication withthe State
regarding hishousing situation. The evidence showsthat when hewas asked, Father refused to give
Ms. Steele the address of the friend with whom Father claimed to be staying. The evidence also
shows that Father told Ms. Steele in January of 2006, that he was living in a duplex on Cavalier
Road. However, when Ms. Steel e attempted to make ahome visit to the Cavalier address a couple
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of weeks later, she discovered that the place was vacant. The evidence also shows that in July of
2005, Father gave Ms. Steele abogus address of Blossom Avenue. Even at trial, Father was vague
about where he was living and when asked for the address stated: “It’ s off of - - | don’t remember
the current address exactly of the street, except for Lay Avenue.” Father also admitted at trial that
hestill getshismail at Mother’ saddress, even though Mother hasan order of protection against him.

“Reunification of a family is a two-way street, ...” and the evidence does not
preponderate against the Juvenile Court’s finding that the State made reasonable efforts to assist
Father given al the circumstances. Inre: R.C.V. and O.V., No. W2001-02102-COA-R3-JV, 2002
Tenn. App. LEXIS 811, at *39 (Tenn. Ct. App. Nov. 18, 2002), no appl. perm. appeal filed.

We next turn to Father’s argument regarding whether the Juvenile Court erred in
finding clear and convincing evidence existed to terminate Father’ sparental rightsunder Tenn. Code
Ann. 8§ 36-1-113(g)(2). In pertinent part, Tenn. Code Ann. 8 36-1-113(g)(2) provides that
termination may be based upon “substantial noncompliance by the parent or guardian with the
statement of responsibilitiesin a permanency plan or aplan of care....” Tenn. Code Ann. 8§ 36-1-
113(g)(2) (2005).

The Plan required, among other things, that Father attend therapy as recommended,;
obtain and understand information regarding the Child’ sintensive physical, occupational, and speech
therapy; understand the Child’s special needs and how to care for the Child; obtain reliable
transportation; notify the Child’s case manager of any changes in Father’ s phone number, address,
or employment; and pay child support for the Child. TheJuvenile Court found that the requirements
in the Plan were reasonabl e and were “related to remedying the conditions which necessitate foster
care placement.”

The evidence shows that Father did not attend therapy as recommended and that
although Father attended some anger management classes, Father was discharged from the classes
because of hisrefusal to take any responsibility for his anger management problems. Father denies
he has anger management problems despite the fact that he admitted he broke Mother’s ribs,
admitted that he got agun and was going to go after Mother until afriend stopped him, admitted that
he reported during his psychiatric assessment that he scares himself when he gets upset and that in
the past when he has been angry he blacked out and didn’t know what he was doing, admitted that
he had once stabbed someone six times when he was angry and was arrested for this incident, and
admitted that he has been in jail more times than he can remember for domestic violence and
aggravated assault. Instead, Father insists that he was not at fault and stated, “asfor going to jail on
severa different occasionsor for the onefor aggravated assault, | mean, that’ snot an anger problem;
that’ s for, one, self defense and for, two, watching television.”

The evidence shows that Father has not obtained information regarding the Child’'s
intensive physical, occupational, and speech therapy and does not understand the Child’ s special
needs and how to care for the Child. Father testified he took classes on G-tube feedings when the
Child first had the G-tube inserted and that Father was at the hospital with the Child on a regular
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basisuntil Father was banned from Children’ sHospital. However, Father admitted that he does not
know about any of the exercises or therapiesthat the Child currently isdoing. Father has not sought
out any classes or asked any questionsto learn about the Child’ s condition. Father contendsthat he
isunableto take such classes because he was banned from the Children’ sHospital premises. Father,
however, had other opportunities to learn about the Child’s current regimen. Ms. Cormier, who
oversaw the visitations between Father and the Child, testified that Father never inquired of her
about the Child’s medical status, histherapy, or how the Child was doing in the foster home. Ms.
Cormier further testified that the Child isfed partially through a G-tube and partially by mouth and
that Father never fed the Child during any visits.

The evidence shows that Father has not obtained reliable transportation despite the
fact that the Department of Children’s Services obtained bus passes for him. Father does not have
avalid driver’ s license because, as Father testified, it “was suspended severa years ago for non-
payment of fines.” However, Father testified that he would attend visitationswith the Child at times
by illegally driving without a license. In addition, Father admitted that he has gone to jail for
driving on a suspended license.

The evidence shows that Father has not obtained a stable residence. Instead, Father
testified that he has been in and out of the mission, and that at times he lives with Mother and her
husband, Ms. Nancy Shropshire, or with friends. Ms. Steeretestified that Father hasfailed to keep
her apprised of his numerous changes of address and that when she attempted to do ahome visit of
the Cavalier residence Father reported he wasliving at, she discovered the place to be vacant. Ms.
Steere testified that Father later told her that he did not move in because he owed money to KUB,
and that heinstead wasliving with afriend. However, Father refused to give Ms. Steerethefriend’s
address. Father testified that he did move into 2442 Cavalier, but that he moved out a mere two
months later. Father further testified: “1 jump between houses.”

The evidence does not preponderate against the Juvenile Court’ s findings that clear
and convincing evidenceexiststhat [ Father] hasfailed to comply in asubstantial manner with those
reasonable responsibilities set out in the foster care plans (aka permanency plans) related to
remedying the conditions which necessitate foster care placement.” We affirm the termination of
Father’ s parental rights to the Child under Tenn. Code Ann. § 36-1-113(g)(2).

We next consider whether the Juvenile Court erred in finding clear and convincing
evidence existed to terminate Father’s parenta rights under Tenn. Code Ann. 8§ 36-1-113(g)(3),
which provides:

(3)(A) The child has been removed from the home of the
parent or guardian by order of acourt for a period of six (6) months
and:

(i) The conditions that led to the child's removal or
other conditionsthat in all reasonabl e probability woul d cause

-19-



the child to be subjected to further abuse or neglect and that,
therefore, prevent the child's safe return to the care of the
parent(s) or guardian(s), still persist;

(i1) Thereislittlelikelihood that these conditionswill
be remedied at an early date so that the child can be safely
returned to the parent(s) or guardian(s) in the near future; and

(iii) The continuation of the parent or guardian and
child relationship greatly diminishes the child's chances of
early integration into a safe, stable and permanent home.

Tenn. Code Ann. § 36-1-113(g)(3) (2005).

As discussed fully above, the evidence shows that Father does not have a stable
residence. He does not have reliable legal transportation. He is not familiar with the Child's
therapies and current needs which, due to the Child’ s cerebral palsy and lack of early intervention,
aremany, varied, and labor intensive. The evidence further showsthat Father refusesto accept any
responsibility for his anger management problem. The evidence preponderates in favor of the
Juvenile Court’ sfinding by clear and convincing evidence that the conditionsthat led to the Child’'s
removal persist, thereislittle likelihood that these conditions will be remedied at an early date, if
ever, and the continuation of Father and the Child’s relationship greatly diminishes the Child's
chances of early integration into a safe, stable and permanent home. We affirm the grant of
termination upon this ground.

Finally, we consider whether the Juvenile Court erred infinding that it wasinthe best
interest of the Child to terminate Father’s parental rights. As pertinent to this issue, Tenn. Code
Ann. 8§ 36-1-113(i) provides:

(i) In determining whether termination of parental or
guardianship rightsisin the best interest of the child pursuant to this
part, the court shall consider, but is not limited to, the following:

(1) Whether the parent or guardian has made such an
adjustment of circumstance, conduct, or conditions asto makeit safe
and in the child's best interest to be in the home of the parent or
guardian;

(2) Whether the parent or guardian has failed to effect a
lasting adjustment after reasonableeffortsby availablesocial services
agencies for such duration of time that lasting adjustment does not
reasonably appear possible;

-20-



(3) Whether the parent or guardian has maintained regular
visitation or other contact with the child;

(4) Whether a meaningful relationship has otherwise been
established between the parent or guardian and the child;

(5) The effect a change of caretakers and physical
environment islikely to have on the child's emotional, psychological
and medical condition;

(6) Whether the parent or guardian, or other person residing
with the parent or guardian, has shown brutality, physical, sexual,
emotional or psychological abuse, or neglect toward the child, or
another child or adult in the family or household,;

(7) Whether the physical environment of the parent's or
guardian'shomeishealthy and safe, whether thereiscriminal activity
in the home, or whether there is such use of acohol or controlled
substances as may render the parent or guardian consistently unable
to care for the child in a safe and stable manner;

(8) Whether the parent'sor guardian'smental and/or emotional
status would be detrimental to the child or prevent the parent or
guardian from effectively providing safe and stable care and
supervision for the child; or

(9) Whether the parent or guardian has paid child support
consistent with the child support guidelines promulgated by the
department pursuant to § 36-5-101.

Tenn. Code Ann. 8 36-1-113(i) (2005).
After reviewing the statutory factors applicable to this case, as well as the Juvenile
Court’ s detailed findings with respect to those factors, we conclude that the Juvenile Court did not

err when it found that clear and convincing evidence was submitted to the Juvenile Court that it was
in the Child s best interests for Father’ s parental rights to be terminated.

-21-



Conclusion

Thejudgment of the Juvenile Court isreversed only asto the termination of Father’'s
parental rights under Tenn. Code Ann. 8 36-1-113(g)(1) for wilful failureto visit or wilful failure
to support or make reasonable payments toward the support of the Child. The judgment of the
Juvenile Court isaffirmed in all other respects, and this causeis remanded to the Juvenile Court for
collection of the costs below. The costs on appeal are assessed against the Appellant, D.A.B., and

his surety, if any.

D. MICHAEL SWINEY, JUDGE
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